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4.2. Provisions for Reconsideration of
the Rescission and Renstatement of
Subpart T

Comment: Many commenters,
although generally opposed to the 1dea
of reinstatement of subpart T' favored
including provisions for reconsideration
and reinstatement of subpart T on either
a site-specific or programmatic basis, as
set forth 1n the Agency’s 1991 proposal
to rescind subpart T.

Response: EPA reviewed the varous
reconsideration options proposed 1n
December 1991, taking mto
consideration the comprehensive details
added to the terms of the MOU by the
settlement agreement finalized in April
1993. In its 1994 supplemental
proposal, EPA proposed an additional
reconsideration option that was a
combinatron of the options onginally
proposed. EPA did not withdraw the
onginal options, but instead announced
the Agency’s preference for provisions
on reconsrderation and reinstatement of
subpart T on both programmatic and
site-specific bases. The Agency has
reviewed carefully all comments
submitted on the proposed
reconsideration provisions and has.
revised the regulatory text and preamble
where deemed appropnate. The Agency
believes the provisions for
reconsideration and remnstatement of
subpart T adopted today represent a
comprehensive approach based on
EPA’s current evaluation of the NRC
regulatory program, and a regulatory
structure designed to address future
evaluations of the program.

Comment: EPA received a vanety of
comments dealing with the consistency
of the proposed regulations with the
settlement agreement between EPA,
EDF NRDC, AMC, and individual site
owners described above; to which NRC
agreed 1n principle. These commenters
suggested various miner revistons to the
regulations.

Response: EPA has adopted certain
comments and suggested mmnor
language changes while rejecting others,
depending on whether they effectively
implement the goal of rescission of
subpart T

Comment: Several commenters
contend the site-specific reconsideration
and reinstatement options contained in
the December 1991 proposal would
unduly restrict NRC'’s waiver authority
since EPA proposed a non-discretionary
duty to reinstate subpart T on a site-
specific basis if NRC exercises its waiver
authority.

Response: As described 1n the
proposals, EPA was concerned over the
potential for deviation from the:
agreements contamed 1 the MOU and

the requirements of revised subpart D.
I response, EPA proposed and 1s now
-adopting procedural and substantive
provisions-for site-specifie and
programmatic reconsideration and
remnstatement if certain criteria are met.
In promulgating subpart T, the CAA did
not permit, and EPA did net consider,
site-specific waivers from ultimate
compliance with that standard. Thus, 1n
evaluating NRC's regulatory program,
EPA recognmized 1n its December 1997
proposal that NRC'’s waiver authority
under the AEA might be exercised in a
manner not addressed 1 the MOU even
after the revisions to 40 CFR part 192,
subpart D and 10 CFR part 40, appendix
A have been promulgated and the
licenses amended. However, EPA has no
reason: to believe such relaxation of the
standards will actuaily occur. EPA
believes the provisions adopted today
represent a comprehensive approach
based on EPA’s current evaluation of the
NRC regulatory program, and a
regulatory structure designed to address
future evaluations of the program.
Additionally in response to the 1994
proposal, EPA received subsequent
comments from these commenters
supporting the rescisston of subpart T.
Furthermore, these commenters.
supported the proposed reconsideration
and reinstatement provisions with
certain modifications. These
commenters believe the 1994 proposal
to rescind subpart T 1s consistent with
the terms of the settlement agreement
between EPA, EDF NRDC, AMC and
individual sites. Thus, based on the
above reasons. for adopting
reconstderation and reinstatement
provisions, and due to the 1nconsistency
between the earlier comments.received
and the subsequent expressions of
support for the rescission of subpart T,
EPA 1s rejecting the earlier comments.
Comment: Many commenters to the
1991 proposal believe that
reconsideration of the rescission of
subpart T'and subsequent reinstatement
on a programmatic basis 1s
inappropnate if one site fails to comply.
Response: Today’s action sets fortllx)
provisions for the reconsideration of the
rescission of subpart T and
reinstatement of that subpart. The
regulations adopted today include
provisions for programmatic and site-
specific reimnstatement with separate but
somewhat parallel critena. At this time,
EPA 1s not aware of a situation which
would cause it to remstate subpart T on
a programmatic basis if one site fails to
comply and would not expect to
reinstate subpart T on that basis.
However, the Agency cannot predict all
future crrcumstances, and cannot at this
time preclude the possibility of such
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reinstatement. EPA does, however,
believe the criteria adopted today
appropnately address both
programmatic and site-specific
remnstatement.

EPA rejects this comment for the
above reasons, and because of the
inconsistent responses to the 1951 and
1994 proposals recerved from the same
commenters.

Comment: Some commenters assert,
1n response to the 1991 proposal that
EPA lacks the authority to reinstate
subpart T on a site-specific basis, since
section 112(d)(9) 1s concerned only with
NRC'’s regulatory program.

Response: EPA believes that section
112{d}(9) does not preclude site-specific
remstatement. Section 112(d)(9) of the
CAA as amended authorizes EPA to
decline to regulate radionuclide
emissions from any category or
subcategory of facilities licensed by the
Nuclear Regulatory Commission (er an
Agreement State) if the Administrator
determimnes, by rule, and after
consultation with the Nuclear
Regulatory Commussion, that the
regulatory program established by the
Nuclear Regulatory Commission
pursuant to the Atomic Energy Act for
such category or subcategory provides
an ample margn of safety to protect the
public heslth. The text of this section
does not appear to preclude
reinstatement on a site-specific basis.
Section 112(d){9) allows EPA to
categorize and subcategonze, and for
any such category or subcategory
determine whether the public health 1s
protected with an ample margin of
safety by the NRC regulatory program
from a particular source of radionuclide
emissions. EPA believes that under the
appropnate circumstances, the Agency
may want to specifically categorize
sites. The CAA as amended does not
appear to preclude such specific
categores on its face.

EPA rejects this comment for the
above reasons, and because of the
contradictory and inconsistent nature of
the comments received from the same
commenters 1n response to the 1991 and
1994 proposals, and the commenters’
support of EPA’s 1994 proposal which
contains provisions for site-specific
reinstatement.

Comment: One commenter appears to
recognize EPA’s authority for site-
specific reinstatement of subpart T but
1s apposed to EPA’s exercise of such
authority and questions its
appropriateness, since it appears to the
commenter that NRC’s existing
inspection and enforcement programs
address site-specific failures.

Response: This commenter does not
oppose the proposed remnstatement
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provisions and expresses the clear
opinion that EPA committed in the
settlernent agreement to include
provisions for site-specific
reconsideration and remstatement of
subpart T. EPA anticipates that before
1nitiating a rulemaking to reinstate
subpart T on a site-specific basis, there
would be extensive consultation with
NRC. Based on the actions of NRC to
date 1n 1mplementing the terms of the
MOU, EPA hopes that all concerns
could be resolved. EPA 1s adopting the
provisions for site-specific
reconsideration and reinstatement as
part of a comprehensive approach based
on EPA’s current evaluation of the NRC
regulatory program, and a regulatory
structure designed to address future
evaluations of the program.

Comment: Some commenters contend-
that 1n reconsidering the rescission and
reinstatement.of subpart T on a
programmatic basis, section 112(d})(9)
requires EPA to determine whether
public health.1s threatened by the
failure of a particular site to meet the 20
pCi/m2-s flux standard.

Response: The Agency disagrees with
the commenters’ interpretation of
section 112(d)(9) as applying to
provisions for reinstatement. Section
112(d)(9) does not establish the critena
for reinstatement, rather it authorizes
EPA to decline to regulate radionuclide
emisstons from NRC or Agreement State
licensees if the Administrator
determines, by rule, and after
consultation with the NRC, that the NRC
regulatory program protects the public
health with an ample margin of safety
Under section 112(d}(9) EPA may
rescind subpart T if EPA determines
that the NRC regulatory program
provides an equivalent Jevel of public
health protection (i.e., an ample margin
of safety) as would implementation of
subpart T 1n order to rescind subpart T.
Section 112(d)}{9) does not limit EPA’s
authority to reinstate subpart T. EPA
believes the criteria adopted today
appropnately address both
programmatic and site-specific
remnstatement.

Additionally, this comment was
received 1n response to the 1991
proposal. EPA rejects this comment for
the above reasons, and because of the
inconsistent responses to the 1991 and
1994 proposals recerved from the same
commenters.

Comment: Some commenters contend
1n response to the 1994 proposal that
EPA should not treat reinstatement at
the Admimstrator’s initiative on the
same terms as reinstatement based on a
third party petition. These comments
suggest revising the proposed
regulations to reflect the differences

between the two, including adding a
provision for a third possible result-(i.e.,
a finding that NRC 15 1n compliance).

Response: EPA disagrees with the
commenters’ suggestion that
reinstatement at the Adminstrator’s
itiative should be treated differently
from reinstatement based on a third
party petition.

The commenters are basing their
contentions on the terms of the
settlement agreement which the Agency
entered ito with EDF NRDC, AMC and
individual sites 1n February 1993. That
agreement adds comprehensive details
to the regulatory approach of the MOU
between EPA, NRC and the affected
Agreement States. EPA has reviewed the
terms of the settlement agreement
pertaiming to the reconsideration of
rescission and remnstatement of subpart
T The settlement agreement specifies at
paragraph IIl.e. that upon completion of
a rulemaking reconsidering the
rescission of subpart T EPA may (1)
reinstate subpart T on a programmatic
basis if certain criteria are met; (2)
reinstate subpart T-on a site-specific
basis if certain critena are met; or (3)
1ssue a finding that NRC1s1n
compliance with certain criteria and
that reinstatement of subpart T 1s not
appropnate.

The Agency believes the criteria in
§61.226(a) for requiring reinstatement
upon completion of a reconsideration
rulemaking should apply whether the
rulemaking 1s at the Administrator’s
nitiative or based on a third party
petition. These critena are: (1) Failure
by the NRC or an Agreement State-on a
programmatic basis to implement and
enforce, 1n significant part, the
regulations governing the disposal of
uranium mill tailings promulgated by
EPA and NRC or the tailings closure
plan (radon) requirements (i.e.,
contained 1n the license) establishing
milestones for the purpose of emplacing
a permanent radon barner that will
achieve compliance with the 20 pCi/m2-
s flux standard; or (2) failure by NRC or
an affected Agreement State on a site-
specific basis to achieve compliance by
the operator of the site or sites with
applicable license requirements,
regulations, or standards implemented
by NRC and the affected Agreement
States. Additionally EPA would not be
required to reinstate subpart T under
§61.226(a) unless those failures may
reasonably be anticipated to
significantly interfere (i.e., more than de
minimis) with the timely emplacement
of a permanent radon barrier
constructed to achieve compliance with
the 20 pCi/m2-s flux standard at
uranium mill tailings disposal sites.
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The commenters contend that the
nature of the party initiating the
reconsideration rulemaking should
determine whether reinstatement 1s
discretionary (for 1nitiation by the
Administrator) or mandatory (for a third
party petition), apparently based on.a
desire to provide EPA with greater
flexibility to address concerns over-
failures of NRC or an Agreement State
to implement or enforce applicable
requirements. The Agency believes that
the nature of the initiating party
properly may trnigger different
procedural requirements. For example,
when a private party 1nitiates the
process by filing a petition, EPA has
established a requirement that it take
final action on such a petition within a
set time period. However, EPA believes
that the nature of the party 1nitiating the
process leading to a rulemaking 1s not
relevant to deciding whether to
reinstate, assuming the relevant critena
for reinstatement are met under either
carcumstance. EPA believes that if the
Admimstrator determines, based on the
record, that (1) NRC or an Agreement
State failed on a programmatic basis to
implement and enforce, n significant
part, the regulations goverming the
disposal of uranium mill tailings
promulgated by EPA and NRC or the- |
tailings closure plan (radon) (i.e., '
contained 1n the license) requirements
establishing milestones for the purpose
of emplacing a permanent radon barrier
that will achieve compliance with the
20 pCi/m?2-s flux standard or (2) NRC or
an affected Agreement State failed 1n
significant part, on a site-specific basis,
to achieve compliance by the operator of
the site or sites with applicable license
requirements, regulations. or standards
implemented by NRC and the affected
Agreement States, then there would be
the same reason for the Agency to
reinstate subpart T whether the process
was nitiated by a private petition or at.
EPA’s own nitiation. If the Agency
makes the determination required to
reinstate subpart T based on
reconsideration of rescission at the
Administrator’s 1nitiative and such
remstatement 1s considered
discretionary the Agency 1s not aware
of circumstances which would lead the.
Agency not to reinstate subpart T. In
any case, if the Admimstrator should
make the determination 1n § 61.226(a)
(1) or (2) but decide 1n her discretion.
not to remnstate subpart T1in a
proceeding 1nitiated by the
Administrator, then the Agency-believes
it would promptly receive third party
petitions based on the finding made at
the Admimstrator’s initiative, and the.
Agency would then be obligated to
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remnstate subpart T. Additionally, upon
completion of the reconsideration of
rescission pursuant to §61.226(c) the
Admnistrator may 1 her discretion
issue a finding that reinstatement of this
subpart 1s not appropniate if the
Adminmistrator makes certain findings.
However, the discretion to 1ssué such a
finding 1s not relevant to the situation
where the Administrator has found that
the critena for reinstatement have
already been met, since the two findings
are mutually exclusive. Finally, the
commenters apparently believe that
reinstatement at the Admmastrator’s
initiative should be discretionary so that
EPA and NRC can continue attempts to
resolve concerns and thereby avoid the
need to reinstate. EPA believes that such
ongoing consultation 1s not precluded
by the regulations adopted today, and
EPA expects the agencies would
continue consultations and make all
possible efforts to resolve the concerns
during the rulemaking process. The
regilation does not establish a time
limit for final agency action 1n this case,
and the agency would have discretion to
extend the rulemaking if appropnate to
continue such inter-agency-
consultations.

EPA agrees with the commenters that
the settlement agreement provides an
additional possible result upon
-completion of a reconsideration
rulemaking initiated by the
Admnistrator, namely that the Agency
may issue a finding that reinstatement is
notapproprate if the Agency finds: (1)
NRC and the affected Agreement States
are on a programmatic basis
implementing and enforcing, 1n
significant part, the regulations
governing the disposal of uramium mill
tailings promulgated by EPA and NRC’
or the tailings'closure plan (radon) (i.e.,
contamned 1n the license) requiremenits
establishing milestones for the purpose
of emplacing a permanent radon barner
that will achieve compliance with the
20 pCi/m2-s flux standard; or (2) NRC or
an affected Agreement State are, 1n
significant part, on a site-specific basis
achieving compliance by the operator of
the site or sites with applicable license
requirements, regulations, or standards
implemented by NRC and the affected
Agreement States. EPA believes
addition of this provision to the
regulations will clarify the existence of
this option and has revised. § 61.226(a)
of the remstatement provisions to
prowide for this additional result.

Comment: One commenter.asserts
that EPA’s charactenization of its
authority to reconsider rescission of
subpart T in the preamble to the 1994
proposal appears overly broad and
remnstatement should be clearly limited

to those conditions proposed 1n
§61.226(a).

Response: EPA believes that the
prowisions for reconsideration of
rescission adopted 1n § 61.226 represent
a comprehensive approach under both
the MOU and the settlement agreement,
The provisions include substantive and
procedural provisions for
reconsideration of rescission and the
reinstatement of this subpart on.a
programmatic or site-specific basis. The.
provisions include the obligation to
reinstate subpart T if certain conditions
are met, procedures for reconsideration
and provisions authonizing the
Admmstrator to 1nitiate
reconsideration. Although the Agency
does not intend to reconsider its
decision to rescind subpart T for a site.
which 1s 1n fact meeting the 20 pCi/m2-
s flux standard absent other factors that
would indicate the need for
reinstatement, the Agency recognizes
that a situation may anse where
reconsideration of rescission 1s
nevertheless appropriate. For example,
EPA might consider mitiating-
reconsideration under § 61.226 where a
site 1s meeting the 20 pCi/m2-s flux
standard if there are factors which show
that NRC or an Agreement State failed
to implement and enforce 1n significant
part, the applicable regulations, e.g.,
clear failure of that site to emplace the
permanent radon barner within the time
periods established in implementing
subpart D. EPA is not aware of 3
carcumstances under which EPA might
reconsider rescission for a-site that 15
meeting the 20 pCi/m2-s flux standard,
other than those indicating thatithe.
milestone for emplacement:of the
permanent radon barrier has passed, the
delay was not approved by NRC.or an
Agreement State and the licensee failed
to emplace the permanent radon-barrer,
and.there are indications that the
licensee does not plan to emplace the
barner and NRC or an Agreement State
does not plan to enforce this
requirement. EPA does not enviston
such an unusual situation ansing. EPA
believes the actions taken to date’by

NRC, including the license amendments’

and the final amendments to the’NRC
conformng regulations, as described

above, reflect the good faith effort on-the.

part of NRC and the Agreement'States
to implement the MOU and EPA’s
subpart D regulations-However, the
Agency s not now-in the position‘to
determine that there could be no
circumstances which might indieate the
need to reconsider the rescission of
subpart T for a site that 1s 1n fact
meeting the 20 pCi/m2-s flux standard.
Additionally, EPA reserves the nght
to initiate:reinstatement of subpart T if

appropnate, since although the § 61.226
provistons adopted today establish an
obligation for the Admimstrator to
reinstate if certain conditions are met,
they are.not intended to be the exclusive
basis for reinstatement. Under the
regulations adopted today, EPA has the
authority to reconsider the rescission of
subpart T at the Admmstrator’s
“initiative and upon the petition of a
third party. The Agency 1s obligated to
remnstate subpart T on a programmatic.
basis if the Admimstrator determnes by
rulemalkang, based on the record, that
-NRC or an affected Agreement State has
failed on a programmatic basis to--
implement and enforce, 1n significant
part, the regulations governing the
disposal of urantum mill tailings
promulgated by EPA and NRC or the
tailings closure plan (radon)
réquirements establishing milestones for
the purpose of emplacing a permanent
radon barner that will achieve
compliance with the 20.pCi/m?-s flux
standard. Additionally, EPA 1s obligated
to reinstate subpart T on a site-specific
basis as applied to owners and operators
of non-operational uranium mill tailings
disposal sites if the Admimstrator
-determines by rulemaking, based on the
record, that NRC or an affected
Agreement State has failed 1n significant
part on a site-specific basis to achieve
campliance by the operator of the site-or
sites with applicable license
requirements, regulations, or standards
“implemented by NRC and the affected
Agreement States. The obligation to
_reinstate sibpart T is limited to those
failures which may reasonably be
-anticipated to significantly interfere
with timely emplacement of the
permanent radon barner-constructed to
achieve compliance with the 20 pCi/m?-
s flux standard. At this time, EPA 1s not
aware of crrcumstances where it would
cbnsider reinstating subpart T if the
failure does not significantly interfere
-with emplacement of the required
permanent.radon barner. However, EPA-
reserves the night to reconsider the
r¢scissionr-where the critena of-
.§'61.226(a) have not been met, under the
Agency’s authority to 1ssue NESHAPs ..
contaimned 1 section 112 of the CAA.
For example, even if the NRC or an
Agreement State 18 implementing and.
enforcing, 1n significant part, the
applicable regulations and license
amendments, the Agency may decide to.
reconsider the rescission if new
information indicated that the public
health i% net protected with an ample
margin of safety. The Agency cannot
predict all future-circumstances and
cannot at this time preclude the
possibility of such reconsideration and
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possible reinstatement. Despite
reserving this authority, the Agency
believes this is a theoretical situation
and has no curtent 1ntention to act on
thas authority.

5. Miscellanéous
5.1. Monitoring

Comment: EPA must ensure that the
single monitermg event currently
required by subpart T would remam.n
effect if subpart T 1s reinstated,
particularly m light of the recently
proposed “enhanced monitormng”’
regulations.

Response: Subpart T currently
requires monitoring te occur only ence
to demenstrate compliance with the 20
pCi/m2-s flux standard of § 61.222.
However, EPA published a proposed
Enhanced Monitoring Program on
October 22, 1993; whzch would: require
owners and operators of sources subject
to existing NESHAPs to perform
enhanced monitering at emissions units.
(58 FR 54648). It appears that the
proposal applies the enhanced
monitoring requirements for hazardous
air pollutants to all emissions units
which would be required to obtam an
operating permit. {58 FR 54651, October
22, 1993). Additionally, although
asbestos demolition and renovation.
projects {subpart M} were exempted
from the enhanced monitoring
provisions, it does not appear subpart T
would be exempted. The rationale for
the propesed asbestas demolitien
exemption, that EPA was not requiring
states to permit those sources and the.
permit program is the established
metheod for :mplementing the enhanced
monitoring program, dees not appear to
apply to uramum mill tailings disposal
sites. it would be premature for EPA to
deternmne today that i the event
subpart T 1s reinstated for Title Il sites,
the proposed enhanced monitoring
provisiens would not apply.

5.2 Discussion of 40°CFR part 192,
Subpart D Extension Provisions

Comment: EPA’s discussion of the
extension provisions eontained mx 40
CFR 192.32(2)(3)(ii), (iii) 1s confusing
and should be revised to equally
consider the possibility of extensions for
factors beyond the control of the
licensee.

Response: EPA believes its discussion
of the extension provisions contained 1n
the Agency’s amendments to its
UMTRCA regulations at 40 CER
192.32(a}(3){ii} and (iii) dees not need
further clarification. EPA disagrees with
the commenter’s claim that an extension
based upon “factors beyond the control
of the licensee’” should be considered

equally with the delay provisions
encompassed 1n EPA’'s UMTRCA
regulations. 40 CFR 192.32{a)(3)(ii} and
(iii) specifically provide that NRC may
grant an extension on either one of two
bases. However, an extension due to
“factors beyond the control of the
licensee’ 1s 1mplicit 1o the definition of
“as expeditiously as practicable.”” The
term “factors beyond the control of the
licensee’ would be one element for NRC
to evaluate 11 reconsidering a pnor
decision establishing a date for
emplacement of the permanent radon
barrier that meets the definition of “‘as
expeditiously as practicable. A change
1n any one of the facters considered in
establishing a date that meets the “as
expeditiously as practicable” standard
would not automatically lead to an.
extension, rather NRC weuld need to
evaluate all the relevant factors under

§ 192.32(a)(3)(i) before it could change a
previously established milestone or date
for emplacement of the permanent
radon barner.

5.3 Discusston of Amendment of NRC
and Agreement State Licenses

Comment: There 1s some concern that
EPA may be over scrutimzing the NRC
license amendment process, particulasly
with respect to the Atlas site located 1n
Moab, Utah.

Response: In order to determune that
the NRC regulatory program protects the
public health with an ample margin of
safety and rescind subpart T, EPA must
conclude, inter alia that NRC and the
affected Agreement States are or will be
1mplementing and enfercing the license
requirements (tailings closure plan
(radon)] that establish the milestones for
emplacement of a permanent radon
barrier that will achieve compliance
with the 20 pCi/m?-s flux standard as
expeditiously as practicable considering
technological feasibility. The Agency 1s
applywng the-same basic approach 1n
reviewing all of the license
amendments. Presently, Atlas1s the
only site where the site license has not
yet been amended, but the tailings
closure plan (radon) milestones are 1n
Jeopardy. There 1s a wealth of
mnformation for EPA to review due to
the unique circumstances of this site.

EPA 1s interested 1n the Atlas site
because the license amendment
incorporating the reclamation plan has
not yet been completed, and this may
jeopardize the dates contained in the
tailings closure plan (radon}). The MOU
established a target closure date of 1996.
EPA recogmzes that this 1s the only site
for which a license amendment
incorporating the reclamation plan has
not been established, thereby possibly
impacting the dates currently contained
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1 the approved tailings closure plan
(radon) adopted pursuant to the MOU
and EPA’s revised subpart D ‘
regulations, and that the exrcumstances
surrounding the delay are unique. EPA
believes NRC, the affected Agreement
States and the licensees have acted m
good faith to amend the site licenses.
The Agency does not believe it 1s
overly scrutimzing the license
amendment process. The Agency
believes its interest in the Atlas site
reflects EPA’s commitment to and.
review of the applicable critena 1n
finally deterrmnimg that NRC and the
affected Agreement States are or will be
implementing and enforcng the license
requirements (tailings clesure plan
(radon)) to aclueve compliance with'the
20 pCi/m 2-s flux standard. EPA 1s
merely reviewmng current informatien
and monitonng the progress of NRC 1n
1mplementing the requirements of
subpart D. The Agency has not
suggested any course of action to NRC.

5.4 Public Participation

Comment: An industrial site; ether
than a urantum mill tailings disposal
site, commented that publisiung a
notice 1n the Federal Register does not
provide sufficient rotice for citizens of
communities where uransum mill
tailings disposal sites are located.

Response: The EPA made every effort
to notify the affected public of the
proposed rulemaking action. EPA
published a NPR on December 31, 1991,
and a supplement to that proposal on
February 7 1994, 1n the Federal
Register. There was a public comment
penod after each proposal; public
hearings were held 1n Washington, BC
and Santa Fe, NM after the 1991
proposal and no request for a hearing
was recerwed after the 1994 propesal.
EPA believes it has afforded the public
with full opportunity to participate in
this proceeding, as well as satisfied all
such requirements under Clean Air Act
sectron 307

V Miscellaneous

A. Disposition of Pending Judicial
Challenges and Petitions for
Reconsideration

By taking today’s action rescinding
subpart T as applied to owners and
operators of uramum mill tailings
disposal sites regulated under Title Il of
UMTRCA, the stay of subpart T'is no
longer effective. Thus, the challenge to
the stay of subpart T filed by EDF 1s
moot, and EPA expects that the pending
litigation will be promptly resolved by
dismissal. Based on the terms of the
settlement agreement between EDF
NRDC, AMC, individual sites and EPA
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as described above, and based on
today’s.rescisston of subpaft T, AMC's.
pending administrative petition for
reconsideration of subpart T 1s demed
as moot. Additionally, all other pending
petitions for reconsideration of subpart
T as applied to Title Il sites are dented
as moot under-today’s action.

B. Paperwork Reduction.Act

There are no information collection
requirements 1n this rule.

C. Executive Order 12866

Under. Executive Order 12866, (58 FR
-57735, October 4, 1993) the Agency.
must determine whether this regulation,
if promulgated, 1s “significant” and
therefore subject to OMB review and the
requirements of the Executive Order..
The Order defines “significant
regulatory action’ as one that 1s likely ...
to result in a rule that may:,

‘(1) Have an annual effect on the
economy of $100 million or. more or
adversely affect in a material way the-
economy, a sector of the economy,
productivity, competition, jobs, the-
environment, public health or safety, or
State, local or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agen?;

3) Matenally alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the nghts and
obligations-of recipients thereof;.or

(4) Raise novel legal or policy 1ssues
ansing out of legal mandates, the
President’s priorities, or the-principles
set forth 1n the Executive Order.

This action 1s not a significant
regulatory action as that term 1s defined
1 Executive Order 12868, since it will
not result 1n-an annual effect on the:
economy.of $100 million or another
adverse economic 1mpact; it does not
create a serious 1Inconsistency or
interfere with another agency’s action; it
does not materially alter-the budgetary
impacts of entitlements, grants, user
fees, etc., and it does not raise novel
legal or policy 1ssues. Thus, EPA-has
determined. that rescinding subpart T as
it applies to owners and operators of
uramium mill tailings disposal sites that
are licensed by the NRC or an affected
Agreément State 1s not a “significant
‘regjulatory action” under the terms of
Executive Order 12866 and 1s therefore
not subject to OMB review.

D. Reguldtory Flexibility Analysis

Section 603 of the Regulatory
‘Flexibility Act, 5 U.S.C. 603, requires
EPA to prepare and make available for
comment an “initial regulatory
flexibility analysis” which describes the

effect of this rule-on small business
entities. However, section 604(b) of the
Act provides that an-analysis not bo
required when the head of-an Agency
certifies that the rule will not, if
promulgated, have a significant-
economic mmpact on a substantial
number of small entities.

Most firms that own uranium mill -
tailings pilés are divisions or
subsidiaries of major U.S.-and:
international corporations. Many are
parts of larger diversified mining firms
which are engaged-mn a number of raw
matenals industriés; the disposal of
uranium mill tailings piles represents
only a small portion of their overall

-operations. Others are owned by major

oil companies and. electnc utilities
which were’engaged m horizontal and:
vertical integration, respectively dunng
the industry’s growth phase 1n the 1960s
and 1970s.

It was-found in the 1989 rulemaking
that there was no significant impact on
small business entities. There has been-
no change in this, and no new tailings
piles liave been constructed since 1989.
I certify that this final rule to rescind 40
CFR part 61, subpart T as applied to
owners and operators of NRC licensed

non-operational uramium mill tailings

disposal sites, will not have significant
economic tmpact on a substantial
number of small entities.

List of Subjects i 40 CFR Part 61

Environmental protection, Air
pollution control, Arsenic, Asbestos,

‘Benzene, Beryllium, Hazardous

substances, Mercury, Radionuclides,
Radon, Reporting and recordkeeping.
requirements, Uranium, Vinyl chloride.
Dated: June 29, 1994.
Carol M. Browner,
Adnunistrator;
Part 61 of chapter 1 of title 40 of the

Code of Federal Regulations 1s amended
as follows:

PART 61—[AMENDED]

1. The authority citation for part 611s
revised to'read as follows:

Authority: 42 U.S.C. 7401,.7412,7414, "
7416, 7601:

2. Section 61.220 1s amended by
revising paragraph (a} and removing and
reserving paragraph (b) to read as

‘follows:

§61.220 Designation of facilities.

{a) The provisions of this subpart
apply to owners and operators of all-
sites that are used for the disposal of
tailings, and that managed residual
radioactive material during and
following the processing of uramum
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ores, commonly referred to-as uramum
mills and their associated tailings, that
are listed in, or designated by the -
Secretary of Energy under Title I of the
Uranium-Mill Tailings Radiation

"Control Act of 1978, except § 61.226 of

thns subpart which applies to owners
and operators of all sites that are
regulated under Title II of the Uramum
Mill.Tailings Radiation Control Act of
1978. "'

{b) [Reserved)

3. Section 61.221 1s amended by
revising the introductory text, revising
paragraphs (a) and (c), and by adding
paragraphs (d) and (e) to read as follows:

§61.221 Definitions.

As used in this subpart, all terms not
defined here have the meanings given
them 1n the Clean Air Act or subpart A
of Part 61. The following terms shall
have the following specific meanings:

(a).Long term stabilization means the
addition of matenal on a uranium mill:
tailings pile for the purpose of ensuning
compliance with thie requirements of.40
CFR 192.02(a). These actions shall be
considered complete when the Nuclear
Regulatory Commission deterrnes that
the requirements of 40 CFR 192.02(a)

have been met.

(c) Residual radioactive materials
shall have the same meaning as 1n
section 101(7) of the Uramum Mill
Tailings Radiation Control Act of 1978,

-42 U.S.C. 7911(7).

{(d) Tailings shall have the same
meaning as in section 101(8) of the
Uranmium Mill Tailings Radiation
Control Act of 1978, 42 U.S.C. 7911(8).

(e} In significant part means.an a
manner that 1s not reasonably expected
to matenally (i:e., more than de
mimmis) interfere with compliance
with the 20 pCi/m2-s flux standard as
expeditiously as practicable considering
technological feasibility (including

factors beyond the control of the

licensee).
4. Section 61.222 1s amended by
revising paragraph (b) to read as follows:

§61.222 Standard.
“*

‘(b) Once a uramum mill tailings pile
of :mpoundment ceases to be
operational it must be disposed of and
brought into compliance with this
standard within two years of the
effective date of the standard. If it 1s not
physically possible for an owner or
operator to complete disposal within
that time, EPA shall, after consultation
with the owner or operator, establish a
compliance agreement which will

-assure that disposal will be completed

as quackly as possible,
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5. Section 61.223 1s amended by
revising paragraph (b}(5) to read as
follows:

§61.223 Compliance procedures.

{b)

(5) Each report shall be signed and
dated by a public official 1n charge of
the facility and contain the following
declaration immediately above the
signature line:

I certify under penalty of faw that ! have
personally examined and am familiar with
the information submitted herein and based
onr my inqurry of those mdividuals
immediately responsible for obtaining the
information. I believe that the submitted
information 1s true, accurate and complete.
am aware that there are significant penahies
for submitting false information including
the possibility of fine and mmprisonment. See.
18 U.S.C. 1001.

6. Section 61.226 1s added to subpart
T to read as follows:

§61.226 Reconsideration of rescission
and reinstatement of this subpart.

(a) Remnstatement of thrs subpart upon
completion of reconsideration of
resclssion.

(1) The Admimstrator shall rernstate
40 CFR part 61, subpart T as applied to
owners and operators of non-operational
uramum mill tailings disposal sites that
are licensed by the NRC or an affected
Agreement State if the Admimstrator
determines by rulemaking, based on the
record, that NRC or an affected
Agreement State has:

(i) Failed on a programmatic basts to
implement and enforce, 1r significant
part, the regulatiens governing the
dispesal of uramum mill tailings
promulgated by EPA and NRC or the
tailings closure plan (raden) (i.e.,
contamed 1n the license) requirements
establishing milestones for the purpose
of emplacing a permanent radon barrer
that will achieve compliance with the
20 pCi/m 2-s flux standard; and

{ii) Those failures may reasonably be
anticipated to significantly interfere
(i.e., more than de mimimis) with the
timely emplacement of a permanent
radon barner constructed to achieve
compliance with the 20 pCi/m--s flux
standard at the uramum mill tailings
disposal site.

(2) The Admimstrator shall reinstate
40 CFR part 61 subpart T on a site-
specific basis as applied to owners and
operators of non-operational uranium
mill tailings disposal sites that are

licensed by the NRC or an affected
Agreememnt State if the Admimstrator
determnes by rulemaking, based on the
record:

(i) That NRC or an affected Agreement
State has failed 1n significant part on a
site-specific basis to achieve compliance
by the operator of the site or sites with
applicable license requirements,
regulations, or standards mmplemented
by NRC and the affected Agreement
States; and

(ii) Those failures may reasonably be
anticipated to significantly interfere
(i.e., more than de minimis) with the
timely emplacement of a permeanent
radon barrier constructed to achieve
compliance with the 20 pCi/m 2-s flux
standard at the urantum mill tailings
disposal site.

(3} Upon completion of the
reconsideration of rescission pursuant
to § 61.226{c) the Administrator may
1ssue a finding that reinstatement of this
subpart 1s not appropriate if the
Administrator finds:

(i} NRC and the affected Agreement
States are on a programmatic basts
implementing and enforcing, 1n
significant part, the regulations
goverung the disposal of uranium mill
tailings promulgated by EPA and NRC

‘or the tailings closure plan (radon} (i.e.,

contamned in the license) requirements
establishing milestones for the purpose
of emplacing a permanent radon barner
that will achieve compliance with the
20 pCi/m 2-s flux standard; or

(ii) NRC or an affected Agreement
State are on a site-specific basis, 1n
significant part, achieving compliance
by the operator of the site or sites with
applicable license requirements,
regulations, or standards :mplemented
by NRC and the affected Agreement
States.

(b) Procedures to Petition for
Reconsrderation of Rescission of this
subpart.

(1) A person may petition the
Admnistrator to reconsider the
rescission and seek reinstatement of this
subpart under § 61.226(a}.

(2) EPA shall summarily dismuss a
petition to reconsider rescission and
seek reinstatement of this subpart under
§61.226(a)(1). (programmatic basis),
without prepudice, unless the petitioner
demonstrates that written notice of the
alleged failure(s} was provided to NRC
at least 60 days before filing the petition
with EPA. This notification shall
include a statement of the grounds for
such a petition and this notice
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requirement may be satisfied by butis
not limited to, submussions or pleadings
submitted to NRC durmg a proceeding
conducted by NRC.

(3) EPA shall summarily dismiss a

petition to reconsider reseission and

seek reinstatement of this subpart under
§ 61.226(a)(2) (site-specific basis},
without prejudice, unless the petitioner
demonstrates that a written request was
made to NRC or an affected Agreement
State for enforcement or other relief at
least 60 days before filing its petition
with EPA, and unless the petitioner
alleges that NRC or the affected
Agreement State failed to respond to
such request by taking action, as
necessary to assure timely
1implementation and enforcement of the
20 pCi/m 2-s flux standard.

(4) Upon receipt of a petition under
§61.226(b)(1) that 1s not dismssed.
under § 61.226(b){2) or (b)}(3), EPA will
propose to grant or deny an authorized
petitron to reconsider, take comments
on the Agency’s proposed action, and
take final action granting or denying
such petition to reconsider within 300
days of recept.

{c) Reconsideration of Rescission of
this Subpart Initiated by the
Administrator.

(1) The Admunistrator may nitiate
reconsideration of the rescission and
reinstatement of this subpart as applied
to owners and operators of non-
operational uramum mill tailings
disposal sites if EPA has reason to
believe that NRC or an affected
Agreement State has failed to
implement and enforce, in significant
part, the regulations governing the
disposal of uranium mill tailings
promulgated by EPA and NRC or the
tailings closure plan (radon)
requirements establishing milestones for
the purpose of emplacing a permanent
radon barrier that wil achieve
compliance with the 20 pCi/m 2-s flux
standard.

(2) Before the Admimstrator initiates
reconsideration of the rescission and
remnstatement of this subpart under
§61.226{c)(1}), EPA shall consult with
NRC to address EPA’s concerns and if
the consultation does not resolve the
concerns, EPA shall provide NRC with
60 days notice of the Agency’s intent to
nitrate rulemaking to reinstate this
subpart.

[FR Doc. 94-17089 Filed 7-14~94; 8:45 am}
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